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Via Facsimile and Certified Mail, Return Receipt Requested
June 4, 2015
Philip M. Andrews

Kramon & Graham, P.A.

One South Street

Suite 2600

Baltimore, Maryland  21202-3201

Re: Supplemental Protest of Legal Aid Bureau Protest

Request for Proposals for Legal Representation for Children Involved in Child in Need of Assistance (CINA), Termination of Parental Rights (TPR) and Related Proceedings

Agency Control No.:  OS/MLSP 15-001-S

Dear Mr. Andrews:

This letter serves as the final Department of Human Resources’ (Department or DHR) response to the Supplemental Bid Protest (Protest) filed on behalf of Legal Aid Bureau, Inc. (Legal Aid) pursuant to COMAR 21.10.02.03A. The Department received the Protest on June 1, 2015. Legal Aid argues that during the evaluation of proposals under the referenced RFP, the procurement officer should not consider Legal Aid’s three audit reports prepared by MLSP under the current contract.   Legal Aid claims that the reports are inaccurate and create an unworkable ethical conflict.  The Protest also includes a number of cases involving the attorney-client privilege in CINA proceedings, but, no specific reason for the Protest is identified.  
The crux of Legal Aid’s argument is that the audit and monitoring reports prepared by MLSP under the current contract contains inaccuracies and any conclusions reached in the report should not be considered by the procurement officer when considering the Offeror’s level of performance on State contracts.  Legal Aid’s attempt to justify or explain the conclusions reached in the reports is premature and inappropriate during the pre-bid phase of the solicitation.  The MLSP has the responsibility for monitoring a contractor’s performance and compliance.  If the contractor does not agree with the findings of MLSP, or has reasons for non-compliance, there are remedies available to the contractor to resolve such disputes or discrepancies.  Filing a protest in the current RFP is not one of the remedies and is not appropriate.   
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To be clear, RFP §4.4.2.10 does specifically authorize and puts Offeror’s on notice that an Offeror’s performance on prior or current State contracts (including contracts with other State entities) will be used during the evaluation of Proposals, pursuant to RFP § 5.2.3.  What information, if any, may be received by the procurement officer for consideration is not yet known, and it is premature to speculate on what information will be used.  In the event the procurement officer receives any information that she determines requires follow up or additional information, the procurement officer may discuss the information with the Offeror.  However, the discussions will not be used as a forum to resolve any ongoing dispute regarding the audit reports.  At this juncture, however, the procurement officer cannot agree to disregard any information, unless specifically stated in the RFP.  To do so would violate COMAR 21.05.03.02 and established Board of Contract Appeals decisions, which requires that Proposals be evaluated in accordance with the evaluation criteria stated in the RFP. 
The remainder of the Protest reiterates arguments made during the initial Bid Protest filed on May 18, 2015, regarding attorney/client privilege and client confidentiality.  No additional protest grounds are stated herein.  The Department reiterates that the RFP requires Contractor’s to maintain client confidentiality and provides options available to the Contractor to redact client files if client information is required to be disclosed. The Department rejects the blanket assertion that disclosing where a meeting with the client takes place is confidential per se.  The Department recognizes that circumstances may exist that would require a heightened level of confidentiality on a case by case basis.  In any event, the Contractor must demonstrate that it has complied with the requirements of the RFP, requirements that do not conflict with or create an ethical conflict with the accepted standards of representation of children, including the Maryland Judiciary/FCCIP CINA/TPR Guidelines as well as the Rules of Professional Conduct and established case law.
For the reasons stated above, the Department denies each of the allegations in the Protest.  This decision is the final action of this agency.  This decision may be appealed to the Maryland State Board of Contract appeals in accordance with COMAR 21.10.07.02.  If Legal Aid decides to take such an appeal, a written notice of appeal must be filed with the Appeals Board within ten (10) days from the date you receive this decision.  The Notice of Appeal shall be sent to:
The Maryland State Board of Contract Appeals
6 St. Paul Street

Suite 601

Baltimore, Maryland 21202


Sincerely,


Kristin Leonard

Procurement Officer
 

