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Department of Human Resources

311 West Saratoga Street 

Baltimore MD  21201
	FIA INFORMATION MEMO

  

	Control Number: # 07-09

	Effective Date: UPON RECEIPT

	
	Issuance Date: September 27, 2006


TO:
DIRECTORS, LOCAL DEPARTMENTS OF SOCIAL SERVICES

DEPUTY/ASSISTANT DIRECTORS FOR FAMILY INVESTMENT

FAMILY INVESTMENT SUPERVISORS/CASE MANAGERS/APPEALS COORDINATORS

FROM:
KEVIN M. MCGUIRE, EXECUTIVE DIRECTOR, FIA



CHARLES E. LEHMAN, EXECUTIVE DIRECTOR, DHMH/OOEP

RE:
PREPARATION FOR HEARINGS

PROGRAM AFFECTED:
ALL PROGRAMS 

ORIGINATING OFFICE:
OFFICE OF PROGRAMS

SUMMARY:

Recently, some local departments advised us they have had difficulty with administrative hearings that involve the Temporary Disability Assistance Program (TDAP) and State Review Decisions (SRT).  To attempt to resolve the issues the local departments are requesting that SRT come to the hearing or be available for a telephone conference.

To assist local departments, a workgroup from the Department of Health and Mental Hygiene (DHMH) and DHR provided a step-by-step guide on how to prepare for an administrative hearing.  Following the administrative hearing procedures provided in the guide will keep local department reliance on SRT participation with administrative hearings to a minimum. Although the focus is on TDAP hearings, hearing preparation and presentation are the same for all programs. 

Even though the administrative hearing process is informal, it is still a legal process with decisions that are legally binding on the customer and the local department.   

In addition to these procedures, the Office of Planning issued a hearing handbook in 2004.  The handbook is available on the DHRNet under Employee Resources, Manuals, by clicking on Programs Hearings and Appeals Desk Reference Guide. Please call Roxanne Scott in the Office of Planning at 410-767-8967, if you would like a printed copy of the handbook.

Local departments are reminded to provide SRT with all available customer medical and mental health information.  SRT will decide the impact the information has on the disability decision.

INQUIRIES:
Please direct TCA inquiries to Marilyn Lorenzo at 410-767-7333.  Food Stamp inquiries should be directed to Kay Finegan at 410-767-7939.  Medical Assistance inquiries should be directed to the DHMH Eligibility Policy at 410-767-1463 and TDAP inquiries should be directed to Cynthia Carpenter at 410-767-7495.  Purchase of Care inquiries should be directed to Betsy Blair at 410-767-7845.

cc:  DHR Executive Staff

       FIA Management Staff

       Constituent Services

       DHR Help Desk

HEARING PROCEDURES

                      A Guide to Administrative Hearings

   For all appeals filed on or after September 18, 2006
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     HEARING PROCEDURES

      (For All programs)

Preparing for hearings involves many of the same steps regardless of the program being appealed.  The most important step is preparation before the hearing.  The following information provides guidelines and instruction for that pre-hearing preparation, the hearing itself, and post-hearing action. 

I. Pre-Hearing Preparation
Preparation at the local department is an essential step in avoiding issues that may occur during a hearing.  See COMAR 07.01.04 (DHR hearings), 10.01.04 (MA hearings) and 28.02.01 (all OAH hearings) for regulations that govern the hearing process.

A. Customer requests an appeal

The local department must not limit or interfere with the customer’s freedom to make a request for a hearing.  A customer may request a hearing orally or in writing.  

The local department must not discuss with the customer whether the decision being appealed is correct until the pre-hearing conference (see Section B, below). 

1. Request not in writing

If the customer’s request is oral, the request must be put in writing on the Request for Hearing Form (DHR/FIA 334) and dated the day of the request.  The local department must ask the customer to put the request in writing, and must offer to assist the customer in doing so.  If the customer does not put the request in writing, the local department must complete a DHR/FIA 334 form for the customer.  The local department must copy it and forward the original to the Office of Administrative Hearings (OAH) immediately, keeping the copy in the file. 

2. Written Request

If the customer has submitted a written request that is not on a DHR/FIA 334 form, the local department must complete a DHR/FIA 334 and attach the customer’s written request.  The local department must copy the form and forward the original to OAH immediately. 

3. Completing the Request for Hearing Form (DHR/FIA 334 Revised 4/02).

a. Ensure that all sections of the form are complete, including customer name, customer ID, address, and date of the adverse action notice for the action the customer is appealing.

b. If the customer made an oral request and the local department completed the DHR/FIA 334 for the customer, note this by writing “oral request” on the signature line in Section 4. 
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c. If the customer submitted a written request that was not on a DHR/FIA 334 but is attached, note this by writing “written request attached” on the signature line in Section 4.

d. The local department must mail or fax the DHR/FIA 334 to OAH immediately. 

4. Make sure the local department decision or action was correct.  If the local department decision was incorrect, correct it, narrate the correction in CARES and follow up to ensure the action is taken.  Have all documents, including any calculations, prepared and available for the conference and the hearing.  

B. Customer Conference Prior to the Hearing

1.  There should be a conference with the customer prior to the hearing. The conference can be by telephone or face-to-face.  The agency supervisor is required to attend this conference.  COMAR 07.01.04.04D(2).  The case manager and the appeals representative may also attend the conference.  

2.   If you are unable to reach the customer by telephone, send the customer a letter stating that they must contact the local department within 10 days of the date of the letter if he or she wishes to discuss the appeal.  If the customer does not respond to the request for conference, the hearing process goes forward. 

3.   The point of the conference is to clarify all aspects of the issue that the customer is appealing, not just what is on the hearing request form.  Notes regarding the conference must be entered in the CARES narration. 

4.   The following guidelines apply to the conference:

a. Ask the customer to tell you why he or she disagreed with the agency decision.  Do not interrupt.  Listen to what the customer says. 

b. Be courteous and talk to the customer in language that is easily understood.

c. Avoid the use of acronyms, jargon, or business slang (for example, redet, app., or FIA).

d. Do not in any way discourage the customer from following through on the hearing request. Do not say things such as “You cannot win,” and do not tell the customer to withdraw the request. 

5.  After the conference, ask the customer if he or she understands the action taken, including any corrective action taken after the appeal was filed.  If the customer does understand, ask if he or she would like to withdraw the hearing request. 

a.  If the customer elects to withdraw the hearing request, a withdrawal form (DHR/OS 87 revised 7/00) must be completed and the original must be sent to OAH via mail or transmitted by facsimile.  One copy of the DHR/OS is given to the customer and one copy is maintained in the case file. 

b.  If the customer wants to continue with the hearing, advise the customer that a packet of information will be sent by the local department and a notice of hearing date will be sent by the OAH. 
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Advise the customer that the hearings are informal and the customer has the right to bring anyone.

The customer also has the right to be represented by an attorney or other individual. If you learn that an attorney represents the customer, you must communicate with the attorney on all matters concerning the appeal, unless the customer insists you speak with them directly.  If so, you must put “the customer waived legal representation” in the CARES narration.
C. Preparing the Hearing Summary
The Hearing Summary is a legally binding document and should be treated as such.  All information contained in the Hearing Summary must be factual and correct.  The document must be proofread and checked for spelling errors.

1.   Read the customer’s request again.  Read the conference notes and the case file.  If something is unclear, call the attorney or customer for clarification.

2.   Make sure the local department’s decision or action was correct.  If the decision or action was incorrect, correct it.  Follow your local department’s established procedure to make a timely correction.  When the correction is made, inform the customer.  If the correction is in the customer’s favor, ask the customer to withdraw the hearing request.  If the customer agrees to withdraw, follow the instructions under Section B(5)(a), above.  If not, continue to prepare for the hearing. 

It may not always be possible to avoid a hearing, even if there has not been an adverse action or if an agency error has been corrected. In this instance, you should describe the correction, including the date the correction was made and how the correction affects eligibility.  At the hearing, you will ask the ALJ to dismiss the appeal.

3.   Consider whether the documents and your testimony will be sufficient to support the agency’s action. You may need additional witnesses or documents.  If so, you will need to contact witnesses well in advance.  

a.   Do not subpoena a DHR or DHMH employee.  After contacting the employee to discuss the case, if the employee’s testimony is necessary, secure a commitment from the employee to participate in the hearing.  Notify the supervisor of the date and time the employee is expected to participate.  

b.  You may have other witnesses subpoenaed by OAH.  See COMAR 28.02.01.11.  You may also request or subpoena documents from others.  See COMAR 28.02.01.10 and .11.

D. Hearing Summary Contents
The Hearing Summary must clearly state the action being appealed.  Use the Hearing Summary template available from DHR Policy and Training.  Contact Marilyn Lorenzo at 410-767-7333 or mlorenzo@dhr.state.md.us for a copy of the template.  Supplement the template with additional pages, as necessary.
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1.   The first sentence of the Hearing Summary must state the action(s) the customer is appealing, the date of the action(s), and why the customer is appealing. For example:

“Mr. Jones is appealing the local department’s action to deny his eligibility for Medical Assistance effective 04/01/2006 because he was found not disabled by the State Review Team.”

2.  Use clear and simple language.  Avoid the use of acronyms, jargon, or business slang (for example, redet, app., or FIA). 

3.   Always refer to the customer as Ms., Mrs., or Mr. and his or her last name.  Do not use “the customer.”

4.   The summary must include all relevant information that supports the action(s) being appealed.

5.   Prepare the summary in chronological order, beginning with the earliest action.

E.   The Hearing Packet
1.    Set up the hearing packet as outlined below:

a.   Local department hearing summary and any attachments.

b.   The OAH Notice of Hearing

c.   Request for Hearing

d.   Notice of Action, including the entire printout of the CARES notice, must be included.

e.   Request For Assistance Form, if applicable.

f.   Authorization for representation and any other relevant legal document.

g.   Every page of the application, including the backs of double-sided documents and the signature page.

h.   Any evidence the local department has regarding the action taken such as: State Review Team documents (including medical records), pay stubs, child support statements, letters to or from the customer, etc. 

i.    All of the CARES narration (and WOMIS narration, if the issue is non-compliance with a work requirement) relating to the action being appealed.

j.    The pages of COMAR, the Manual, action transmittals and any other policy issuances or citations that support the local department decision.

2.    After you have finished assembling the hearing packet and before making copies, number each page in the lower right corner.  Be sure to number all pages, including double-sided documents.  Make a minimum of three (3) identical copies of the hearing packet.  You must be certain that you copy both sides of a double-sided document.  For example, the DHR/FIA 334 is a double-sided document. 

3.   Send the hearing packet to the customer no later than 6 days before the hearing or the customer has the right to have the hearing postponed.  If the customer has an attorney or representative, the customer’s packet should be mailed to that individual.  One packet is presented to the ALJ at the hearing and the original is held at the local department.
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F.
 Hearings Related to SRT Disability Determinations
A hearing requested based on a SRT decision involves more detailed and thorough local department preparation. 

The local department should be prepared with a Hearing Summary that explains the SRT decision and subsequent denial of assistance fully enough so that an SRT employee does not have to appear at the hearing, unless the customer has the employee subpoenaed or the ALJ requests the employee’s presence.  If an SRT employee is subpoenaed by the OAH on behalf of the customer, the local department should receive a copy of the subpoena and should request permission from the ALJ and the customer to have the SRT employee testify though a conference call.  If the SRT employee was not subpoenaed at least five days prior to the hearing date, or if the ALJ requests the SRT employee’s testimony during the hearing, the local department should request additional time to allow the SRT employee to prepare to testify and make arrangements to testify through a conference call.  

      SRT Hearing Summary

The Hearing Summary must contain details specific to the SRT decision and include how the SRT made its decision.

Indicate in the summary at which step SRT made the determination of “not disabled” and why.  Include all documentation in the hearing packet.

The Hearing Summary should include the following statements in the remainder of this Section.  We suggest that you copy and paste the following language into a TDAP or Medical Assistance Hearing Summary template to prevent having to retype it each time.
Statement:

The State Review Team uses the Social Security Administration’s Disability criteria to determine disability.  The Social Security Administration defines disability as the inability to engage in any substantial gainful activity by reason of any medically determined physical or mental impairment(s) which can be expected to result in death or which has lasted or can be expected to last for a continuous period of twelve (12) months.  The SRT is mandated to determine disability in accordance with Social Security Administration’s Five Step Sequential Evaluation process as outlined below.  

Social Security Administration Five Step Sequential Evaluation Process:

Step One:  SRT considers work activity, if any.  If the individual is engaging in substantial gainful activity, SRT will find the individual not disabled. 

Step Two:  SRT considers the medical severity of the individual’s impairment(s).  If the individual does not have a severe medically determinable physical or mental impairment or a combination of impairments that is severe, SRT will find that the individual is not disabled.

Step Three:  If the individual has an impairment(s) that does not meet or equal one of the Social Security Administration’s disability listings, SRT will proceed to Step 4. 
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Step Four:  SRT assesses the individual’s residual functional capacity and past relevant work.  If the individual can still do past relevant work, SRT will find that the individual is not disabled. 

Step Five:  SRT examines whether the individual’s condition prevents performance of other work, considering the individual’s residual functional capacity, age, education and work experience.  If the individual can perform other work, SRT will find that the individual is not disabled.  

II.  The Hearing
There are a number of Hearing “musts.”  You must be on time and be prepared.  You must dress professionally and maintain a professional attitude.  You must have the hearing packet with you and be ready to discuss the department’s action.  You must be pleasant and not argumentative.  You must stick to the facts of the case.  

In the Hearing you represent not only the local department, which made the eligibility decision, but also the other governmental agencies that may have contributed to the decision.  Your professional attitude includes respect for other governmental agencies and never giving a personal opinion about the action(s) taken.

The local department presents its case first. The ALJ will record the hearing so speak loudly and clearly enough to be heard.  Identify the hearing packet; state the number of pages in the packet, and 

request that it be entered into evidence.  Read the Hearing Summary into the record.  (The ALJ may ask that you just summarize the facts instead of reading the Hearing Summary).  Present any additional facts and/or documents for the case.  After you present, the ALJ will ask the customer or the customer’s representative if they have any questions to ask you (cross-examination).  After the cross-examination, you have the right to testify about any matters raised during the cross-examination.  When you have finished testifying, you may call additional witnesses for the local department or request that additional documents be entered into evidence. 

When it is the customer’s turn to present, listen to what the customer says.  Do not interrupt even if something the customer says is incorrect.  Take notes if the customer says something that needs to be questioned or rebutted with additional testimony from you or your witnesses.  The ALJ will ask if you have any questions to ask (cross-examination).  If you have questions, ask them of the customer. 

At the end of the customer’s testimony, the ALJ may ask if anyone has anything else to say. If you have rebuttal testimony, you should ask for an opportunity to present rebuttal. Point out anything you heard that is contrary to policy or contradicts what the customer said.  For example: The customer says he can only work part time, but you know that in order to be eligible for TDAP, the customer has to be unable to work.  You should say, “the TDAP policy requires that an applicant be totally unable to work and Mr. Smith can work part-time.”

If the local department is wrong, admit the mistake and state the agency will correct the problem immediately. Once you have committed to an action, be sure to follow through and see that it is done.   

At the conclusion of the hearing, the ALJ will give both parties an opportunity to make a closing statement.  This is your opportunity to summarize the agency’s evidence and how it supports the 
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action taken.  You may want to explain why the customer’s evidence does not support a different action. 

The ALJ will send a written decision to the local department, the customer, and the customer’s representative. 
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III. Action on the ALJ’s Decision
If the ALJ’s decision requires the local department to take any action, the local department must comply with the timeframe set by the ALJ. The local department is legally required to take the action.  The local department must mail a letter to specify the action taken.  A copy of that letter must be sent to the customer.

If you determine that the ALJ’s decision is incorrect you can take steps to challenge that decision.  The procedure used depends upon the type of case. 

A. Exceptions to Proposed Decisions (FIP, EAFC)
In FIP and EAFC appeals, the ALJ issues a proposed decision.  That means that the local department or the customer may file an exception to a proposed decision within 10 days of the decision.  Exceptions are filed in writing to the designee of the Secretary of Human Resources.   Exceptions are governed by COMAR 07.01.04.18 to .20.   

B. Reconsideration of Final Decisions (Food Stamps, TDAP, PAA, RCA, Burial Assistance)
When the ALJ issues a final decision (the decision will state that it is final), either party may request reconsideration of that decision.  If the request is made within 30 days, either party may request reconsideration if the decision contains errors of law or fact.  COMAR 07.01.04.20.  To request reconsideration, mail a letter to the ALJ indicating the basis for your request.  Send a copy of the letter to the customer.

When considering whether to request reconsideration, keep in mind that the ALJ has already made a decision.  You should ask for reconsideration only if you believe that the ALJ has overlooked a fact or law or has misinterpreted well-settled policy. 

In very limited circumstances, the ALJ can reconsider a decision after 30 days.  Final decisions can be set-aside at any time if they were based upon fraud, mistake or irregularity, as those terms have been interpreted by the courts.  (If you believe that this may apply, contact Rosemary Malone at rmalone@dhr.state.md.us or 410-767-7949.)

C. Reconsideration of a Medical Assistance Decision
For Medical Assistance decisions (which are final decisions, not proposed), DHMH has the option to appeal an ALJ’s decision to the Board of Review.  The local department may not appeal to the Board of Review directly.  If you believe the ALJ’s opinion is not consistent with the regulations, Medicaid Manual, or other policy, contact Ms. Lisa Kulishek, Director of the Beneficiary Services Administration at Kulishekl@dhmh.state.md.us or call Ms. Kulishek at 410-767-6057.

According to a recent Maryland Court of Special Appeals case, it may be improper for an ALJ to remand the case to the LDSS.  Therefore, if an ALJ decision remands the case to the LDSS, the hearings representative should contact Ms. Kulishek immediately upon receipt of the ALJ 
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decision, to determine whether the remand was improper and the case should be appealed to the Board of Review. 
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Request for Hearing DHR/FIA 334 (Revised 5/06)
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Withdrawal of Request for Hearing DHR/OS 87 (Revised 7/00)
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MA Disability Determination Notice of Action DHR/FIA 739 (Revised 4/05)

MA State Review Disability of Blindness Determination Transmittal DHR/FIA 707 (Revised 11/99)

SAMPLE CONTACT LETTER

ALLEGANY COUNTY DEPARTMENT OF SOCIAL SERVICES

One Frederick Street

Cumberland, Maryland 21502

August 11, 2005

Mr. and Mrs. John Stevens

2314 Bedford Road

Cumberland Maryland 21502

Dear Mr. And Mrs. Stevens:


We have received your request for a hearing and forwarded it to the Office of Administrative Hearings.  I would like to go over with you in this letter what I understand to be the reason you requested a hearing.  I tried unsuccessfully to call you several times.  


Your Food Stamp household consists of the two of you, John and Margaret Stevens, and your two children.  A computer-generated notice on July 15 advised you that your family’s Food Stamp benefits would be reduced effective August 1, 2005 to $115.  Your income increased therefore your Food Stamps amount went down.


On July 6, 2005 you reported that Mr. Stevens began a new job on June 15, 2005, with Acme Roofing.  You provided a statement from his employer that Mr. Stevens will be working 40 hours per week and making $12.00 per hour.  The statement from Acme Roofing said he will be working for straight salary and will not receive overtime pay. 


On July 7, the case manager made changes to your case and recalculated your income.  The calculations follow federal guidelines.  The Food Stamp income calculation was made as follows:

Earned income:
$12.00 per hour X 40 hours per week = $480 per week in earned income  

$480 x 4 weeks per month = $1920 per month in earned income

Shelter costs: You reported that you pay $750 per month for rent plus telephone and gas and electric.  You verified that you pay for electric heat.  We count a flat amount of $275 per month for utilities.

1. $1920 (earned income) x 20% (amount of earned income that we don’t count- called earned income disregard) = $384 per month

2. $1920- $384= $1536 

3. $1536 (countable earned income after 20% disregard in step 1) - $134 (federally set standard deduction) =  $1402

4. $750 rent +  $275 utilities = $1025 shelter and utility expenses per month
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5. $1025 - $768 (1/2 of the countable earned income) = $257 excess shelter costs

6. $1536 - $257 = $1279 countable net income


After all allowable deductions your countable income is $1279.  A family of four with $1279 in income per month can receive $115 in Food Stamps.  The notice that you received advised you that your food stamps would be reduced to $115 per month.


If you have any questions or you would like to talk about the calculation, please call me at 410-767-1234.  If you feel you understand how the amount of your food stamps was determined and you no longer wish to go through with the hearing, please complete the enclosed Hearing Withdrawal form and return it to me in the enclosed envelope.  If you prefer to continue with the hearing, please call me by August 21 so that I can send you the packet of information you will need for the hearing.  If you choose to go ahead with the hearing, the Office of Administrative Hearings will send you a notice of the hearing date and time.








Very truly yours,








Janet Starr,








Family Investment Supervisor  

WITHDRAWAL OF REQUEST FOR HEARING

To:
Office of Administrative Hearings

Customer Name:______________________


Administrative Law Building

             Customer SS# or Client ID#:____________


11101 Gilroy Road


             OAH Number:________________________


Baltimore, Maryland 21031-1301

Hearing Date:________________________

I,____________________________________ of ______________________________________

                            (Name)





(Address)

______________________________________________________________________________ 

                                                                                                           (County)

have filed a request for hearing.  I now withdraw this request (choose one below):

Because the Department of Social Services 
  OR

Because: (explain other reason) 

(“Social Services”) has agreed to address 

the specific reason I am appealing by doing 

the following:


________________________________
_____________________________

________________________________
_____________________________

________________________________
_____________________________

________________________________
_____________________________

________________________________
_____________________________

Social Services will take this action by:  __________________________.

                                                                                     (Date)








I withdraw my request for a hearing knowing that (please initial each line):


I may be eligible for free legal representation before the hearing and that, if I am eligible, my legal representative could review what Social Services has told me.

I have a right to look at my case record, including computer records, before I sign this withdrawal.

If I had a hearing, an Administrative Law Judge, who does not work for Social Services, would decide my case.  I would have a hearing and a decision within 90 days of the date I filed my request for a hearing.

If I went to a hearing, Social Services would have to explain its decision.  I would have an opportunity to subpoena witnesses, question the Social Services representative, and present evidence or witnesses to explain why I believe Social Services was wrong.

Going to a hearing would not affect any current application for Social Services benefits or any of my other benefits.

Customer Signature:________________________________________Date:_________________


DHR/OS 87 (Revised 7/00) Previous editions are obsolete.

White Copy – OAH

Yellow Copy-Local Departmental/OAH

Pink Copy- Appellant

HEARING SUMMARY

Customer Name: ___________________
Customer ID # ___________________

Customer Address: ____________________________________________________

OAH ID #: ___________________

Program (Please check appropriate program)
Temporary Cash Assistance  (TCA)______

Temporary Disability Assistance Program (TDAP)______
Food Stamps_______

Medical Assistance _______
     Maryland Children’s Health Program _______

Other (specify) __________________


Summary (Concise Details)

Basis for Decision:

COMAR: 

________________________________  
   _______________________
               _____________

Local Department Representative                          Title                                        Date

SAMPLE 1

HEARING SUMMARY

Customer Name:  Jack and Sarah Able___      Customer ID # __0512098345_

Customer Address:__2435 French’s Road_Baltimore MD 21234____________ 

OAH ID #__06-DHR-15-000_____06-DHMH-30-0000_   

Program (Please check appropriate program)       

Temporary Cash Assistance  (TCA)______

Temporary Disability Assistance Program (TDAP)______
Food Stamps ___X____
Medical Assistance _ X                           Maryland Children’s Health Program ______

Other (specify) _________________________


Summary (Concise Details)

See attached

Basis for Decision:

COMAR: 

07.03.17.30    Food Stamp income

07.03.17.43 Food Stamp calculations

07.03.17.44 Schedules for Income and Deductions

10.09.24.07 Medical Assistance eligibility

MA Schedule 1

            Jonathan Owens   _     __ 

FIA Supervisor 

 May 9, 2005
Local Department Representative                            Title                                      Date

SAMPLE 1

HEARING SUMMARY DETAILS

Jack and Sarah Able

OAH #06-DHR-15-0000

06-DHMH-30-0000

May 9, 2005

Mr. and Mrs. Able are appealing the closing of their Food Stamp benefits for them and their two children and the denial of their application for Medical Assistance for themselves.  The children receive Medical Assistance under the Maryland Children’s Health Program (MCHP).  Mrs. Able was seen for redetermination of the family’s Food Stamp benefits and the MA application on April 3, 2005.

Mr. Able is self-employed.  His gross income before deductions was $64,772.  The case manager entered incorrect income information into the eligibility system when she was determining the household’s financial eligibility at redetermination.  The information was taken from the 2003 income tax return forms.  However, based on the incorrect income information, which was less than the actual income, the household was ineligible for benefits.

Food Stamp Calculation:

The shelter costs are:  $733.30 per month mortgage and they pay all utilities including heat, air conditioning and telephone.

Food Stamp benefits are calculated using federal guidelines as follows:

1. $64,772 gross profit as stated on the Profit or Loss Statement from the 2004 federal income tax form.

2. $64,772/12 to determine monthly income = $5398

3. $5398/30% (allowable deduction for self-employment)=$1619 (this is disregarded income)

4. $5398 - $1619 =$3679 countable income

The monthly countable income of $3679 exceeds allowable monthly gross income standard of $2043 for household of four.  The Food Stamps were closed with a system generated letter (dated 3/16/05) effective 3/31/05.

The Medical Assistance Calculation:

1. Gross income as stated above $64,744/12 to determine a monthly amount =$5,398 per month.

2. $5,398 x 6 months (certification period) = $32,388 gross income for the consideration period.

3. $32,388 x 50% (self-employment deduction)=$16,194.

SAMPLE 1

Jack and Sarah Able

Hearing Summary Details

May 9, 2005

Page 2

4. $32,388 - $16,194 = $16194 in countable income for Medical Assistance.

5. $16,194 - $540 (flat work expense deduction of $90 per month x 6 months) = $15,654.

6. $15,654 - $2,850 (monthly allowable income x 6 months of the consideration period) = $12,804.

The countable income for Medical Assistance for Families and Children (FAC) coverage is $12,804 for the consideration period.  The allowable income is $2,850 for the consideration period.  The family is ineligible for FAC coverage.  The system generated letter advising the Medical Assistance was in a spend down status was mailed on 3/16/05.  Spend-down status indicates the family meets technical eligibility requirements but the income exceeds the limits.  When the family has medical expenses that equal or exceed the “spend-down amount” within the consideration period, the family becomes eligible for Medical Assistance.  The bills that were used to spend down the income are not covered.

The children are covered for Medical Assistance under the Maryland Children’s Health Program.

SAMPLE 2

HEARING SUMMARY

Customer Name:  _Ruth Johnson____ Customer ID# __04562319___________
Customer Address: 67677 Windsor Road North East MD 34901 

OAH ID #  06-DHR-25-00045          

Program (Please check appropriate program)       

Temporary Cash Assistance  (TCA)________

Temporary Disability Assistance Program (TDAP)__X_
Food Stamps_________

Medical Assistance _______

Maryland Children’s Health Program_______

Other (specify) ____________________


Summary (Concise Details)

See Attached

Basis for Decision:

COMAR:

07.03.05 Temporary Assistance to Disabled Program (TDAP)

10.09.24.05E(2) State Review Team  (SRT)

10.09.24.02B(19) Definitions of Disabled 

________Mary Smith_________
  Hearings Representative_    

4/08/2005
Local Department Representative                       Title                                                    Date

                                                                                SAMPLE 2

HEARING SUMMARY DETAILS

CECIL COUNTY DSS

MS. RUTH JOHNSON
OAH ID #

04/08/2005

Ms. Johnson is appealing the Cecil County DSS decision to close her Temporary Disability Assistance Program (TDAP) benefits.  Ms. Johnson has been receiving assistance for herself only each month since February 2004 under the Temporary Emergency Medical Housing Assistance Program (TEMHA).  Ms. Johnson ‘s TEMHA certification was for six months, through July 30, 2004.  

TDAP replaced the TEMHA program, which ended on September 30, 2004.  The Department of Human Resources (DHR), which oversees the TDAP program decided to allow recipients to receive assistance under the TEMHA program until the individual’s existing certification expired.  On and after October 1, 2004, TDAP applications were processed.  Ms. Johnson stated she did not want to apply for Medical Assistance at the time of her re-application in August 1, 2004.  She stated she had health care coverage through her former employer.

Ms. Johnson’s TDAP was certified for 3 months, for the months of August, September and October 2004, pending a decision by the State Review Team (SRT).  SRT is mandated to determine disability in accordance with the Social Security Administration’s (SSA) 5 Steps of Sequential Evaluation Process.  SSA defines disability as the inability to engage in any substantial activity by reason of medically determined physical or mental impairment or impairments, which is expected to last 12 months or more, or which can be expected to result in death.

The SRT determined that Ms. Johnson’s disability does not meet the criteria in step two, to be disabled 12 months or more based on her medical documentation.

Step Two: Do you have a severe impairment?

A severe impairment is defined as any impairment or combination of impairments, which significantly limits your physical or mental ability to do basic work activities.  Basic work activities mean the abilities and aptitudes necessary to do most jobs.  Pain must be considered as a factor that may limit the performance of one or more of the functions listed below.  Examples of this:

1. Physical functions such as walking, standing, sitting, lifting, pushing, pulling, reaching, carrying, or handling:

2. Capacities for seeing, hearing, and speaking;

3. Understanding, carrying out and remembering simple instructions;

4. Use of judgment;

5. Responding appropriately to supervision, co-workers, and usual work situation; and

6. Dealing with changes in routine work settings.

                                                                                                             SAMPLE 2

Ruth Johnson

Hearing Summary

April 8, 2005

Page 2

Based on the information received by SRT you do not have a severe impairment.  Therefore, you do not meet the Social Security Administration’s definition of disability.  The SRT determination is that you are not disabled for the purpose of obtaining Temporary Disability Assistance Program assistance.

Had the SRT found Ms. Johnson to be disabled, and she met the other TDAP requirements, her benefits would have been resumed from November 1, 2004 for up to 12 months on the original re-application in August.  However, TDAP regulations state that a recipient may not receive TDAP if the recipient has received TEMHA or TDAP assistance for 9 out of the last 36 months, unless SRT finds the individual disabled for 12 months or more.

Ms. Johnson is not eligible for TDAP assistance because she has received assistance for more than 9 out of the last 36 months under the TEMHA program and the SRT has determined that she does not have a medical disability that will last 12 months or more or is expected to result in death.

A copy of the SRT information was sent to Ms. Johnson along with the notice advising Ms. Johnson that she is not eligible for TDAP. 
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  MARYLAND DEPARTMENT OF HUMAN RESOURCES
STATE REVIEW TEAM

311 West Saratoga Street

Baltimore, Maryland 21201-3521






DEPARTMENT OF SOCIAL SERVICES

Name:








Address:















Client ID:




MARYLAND MEDICAL ASSISTANCE PROGRAM

DISABILITY DETERMINATION NOTICE OF ACTION


In deciding whether your illness or injury is disabling, the State Review Team (SRT) used the medical and social evidence you presented.  SRT used the Federal Disability rules found on the back of this form.  After careful review of this evidence, the SRT is unable, for Federal Medical Assistance purposes, to find you disabled.  Enclosed is a SRT Medical, Vocational, Educational Assessment stating the reason (s) for the decision.


If you don not agree with this decision, you have the right to request a HEARING.  You also have the right to re-apply.








                     WORKER’S SIGNATURE








            WORKER’S PHONE NUMBER








                  DATE OF NOTICE

DHR/FIA 739 (Revised 4/05) Previous Editions are Obsolete

    STATE REVIEW TEAM DECISION ON DISABIILITY

· The Code of Maryland Regulations (COMAR) 10.09.24.05E(2)(c) provides that the State Review Team (SRT) is to decide if you are disabled for the purpose of getting Medical Assistance as a disabled person.
· The definition of disabled appears at COMAR 10.09.24.02B(19).  It reads as follows:

“Disabled” means the inability to perform any substantial gainful activity by reason of a medically determinable physical or mental impairment which can be expected to result in death, or which has lasted or can be expected to last for a continuous period of not less than 12 months.

· In making the determination about whether you are disabled within the meaning of the above regulation, SRT is authorized by the Maryland “State Plan” and Single State Agency provisions to apply Social Security Disability standards as set forth at 42 Code of Federal Regulations (CFR) 431.1 and 431.10.  The State Plan mandates that the State use the same definition of disability as used by the Supplemental Security Income (SSI) program, and fulfill all the requirements of 42 CFR 435.540 and 435.541.

· Single State Agency requirements provide for designation of a State agency that will control or supervise the Medicaid program.  In Maryland, the single State Agency is the Department of Health and Mental Hygiene (DHMH).  DHMH and the Department of Human Resources (DHR) have entered into an agreement delegating the responsibility and authority for making Federal Medical Assistance disability determinations to the SRT.

· The Social Security Disability standards used by SRT are found at 20 CFR 416.901.  The SRT decision in your case is based on criteria under the Social Security Listing of Impairments found at 20 CFR 404, Subpart P, Appendix 1.

· You have the right to reapply for Medical Assistance at your Local Department of Social Services at any time.

�





During the hearing, the local department representative may realize the local department decision is incorrect or the customer may present new information that may affect the local department’s decision or action.  The local department should never ask for a remand of the case.  The ALJ is required to decide the case.  You should state the agency’s position on what the correct decision in the case should be.





Representative of Social Services Signature:__________________________________________








� References to Customer include a Medical Assistance applicant or recipient.
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